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Checklist 

shares against contribution in kind

- authorized capital -

	Step
	to be done by

	Negotiating the M & A deal, accompanied by continuous adjustment of the drafts to the requirements of German Stock Corporation Act.
	executive board, lawyers hired for the M & A, company’s notary



	Due diligence of the assets to be acquired of target company.
	experts hired by executive board



	Search of an auditor of the capital increase, application to the Commercial Register that this auditor should be appointed, including as exhibits a statement of the proposed auditor that no conflict of interests prevents his appointment and a positive opinion of the company’s Chamber of Industry and Commerce.


	executive board

	Appointment of the auditor.
	Trade Register



	Preparation of the auditor’s report on the capital increase by contribution in kind.


	appointed auditor

	Presentation of the draft of the auditor’s report to the company’s Chamber of Commerce and Industry. Early information of the Chamber makes the quick delivery of the required opinion possible in the course of future registration of the capital increase.


	appointed auditor, CFO of the company, lawyer hired for the M & A

	If necessary: preparation of a translation of the M & A contract into German.


	executive board, sworn translator

	Signature of the M & A agreement: 

*
The transfer of title of the assets should be subject to registration of the capital increase and issuance of the new shares in the company.

*
If required: transfer and assignment of the assets must be subject to the approval of national or EEC Antitrust Authorities.

*
An issue price per share of the transferee should be stated in the M & A agreement.

*
An assessment of the transferee is usually not required for registration purposes (controversial in the German expert’s discussion) but may be helpful to fulfil antidilution protection clauses in correspondent shareholders’ agreements.


	executive board, lawyers hired for the M & A

	Press releases, information of investors, in case of listed company: official information according to § 15 German Securities Exchange Act (so-called “ad-hoc-information”).


	executive board

	Application for admission of the new shares at the Stock Exchange, fixing of a time table.


	executive board, notary.

	briefing of the case and the time table with the Trade Register.


	notary, Trade Register.

	Translation of the undersigned agreement into German.


	sworn translator

	Resolution of executive board and supervisory board on capital increase using the authorized capital with exclusion of the shareholders’ right of first refusal of the new shares (if the number of new shares is not yet fixed, resolution on a maximum amount).


	executive board, supervisory board

	Subscription of the new shares by signing a certificate of subscription subject to the German Stock Corporation Act.


	shareholders of the target (draft of the certificate of subscription done by notary or lawyer)

	Draft of a list of subscribers (name, address, number of shares subscribed, issue price).


	executive board (draft: notary)

	Eventually: Resolution of the executive board (and consent of the supervisory board) on the exact amount of the capital increase. 

Resolution of the supervisory board on the amendment of the company’s Articles of Corporation: figure of share capital raises, figure of authorized capital decreases).


	executive and supervisory board (draft: notary)

	Signing of the auditor’s report on the capital increase.
	auditor

	Application for registration of the capital increase with the Trade Register including the following exhibits:

*
eventual executive board’s and supervisory board’s resolutions;

*
M & A agreement in original version an German translation;

*
certificate of subscription;

*
list of subscribers;

*
Specification of the costs of the capital increase (including the costs of the deal as far as they are incurred by the company);

*
auditor’s report on the value of the contribution in kind;

*
certificate according to § 181 Stock Corporation Act.


	draft: notary.

The application has to be signed by members of the executive board (in the number necessary to sign on behalf of the company) and the chairman of the supervisory board.



	Filing of the application with exhibits at the Trade  Register.


	notary

	Trade Register asks for the opinion of the company’s Chamber of Commerce and Industry.


	Trade Register, Chamber of Commerce and Industry

	Registration of the increase of share capital.


	Trade Register

	Issuance of the new shares (e.g. by registration of the new shares and their shareholders in the company’s register of members).


	executive board

	If necessary: amendment of a global share certificate.


	executive board, Clearstream Banking AG, Stock Exchange

	Admission of the new shares at the Stock Exchange
	Stock Exchange.

	After meeting the goals set forth in the mile stone plan: 

Executive board and supervisory board make use of the authorized capital to issue the contingent shares.
	executive and supervisory boards (drafts: notary)
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